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~and®755.7- The-said lands are patta lands of 6ri ‘
. Weaving Mills. = While so», the. third respondent  and  his

P o Pl

I
i .Since” the prayer in all the writ petitions is common ahd! tha

averments made in the affidavit filed-by tha petitionersg are!’
also identical and the cause of action in.all’ the iwrit
petitions . are also common and the caounter affidavit filﬁd by
the respondents as well as the reply affidavit filed on behalf
of the patitioners is also common, all. the writ petitiuns] are
taken up ‘with the consent 'of both the counsal for jjoint
disposal. . :

Z.The petitioners have filed these writ petitions for| the
issue of a writ of mandamus. {orbearing the respondents: |their
subordinates or thelr agents from demolishing the petilioners’
buildings, the'particularsinf which wre given in lhe prayggr in
pach writ petition. except due process of law.

33Tha  petitioners claimed to be the owners aof the prgperty
described in the .prayer in each "of the writ pafition
respectively. It is ' their case that they' purchassd the -
‘respective property by way of registered -sale de=dy  the
particulars of which are given lower down:

W.P.Nos. Year,of purchase : _ .
15673/2002 .. | 1994 . )

15&74/2002|.. 1991

15675/2002 .. ' 1995

15676/2002 .. 2001

15477/2002 .. 1994

1$678/2002 wowy R

15679/2002 .. 2000 K

15680/2002 .. 1921 Ty

15681 /2002 .. 19946 .

18682/2002 .. 1994 _ :
15683/2002 .. 1994 ; & i
19684/2002. .. 1991 ) to

19685/2002 .. 2001

15686/2002 .. 1998 '

1

4.The - common case of the petitioners is that originally the
prnpgrty_comprised'in T.5.Nos.744 to 747 and 795 situated st

Madurai Town belongs to Sri Bothandaramar Weaving Mills,

wherein the Staff Quarters was situated. The ad jacent
property T.S5.Np.754/1 was also owned and possessed by the said
Sri Gothandaramar Weaving Mills. in the?year 1964 the
partnership concern -in respect of the said mill was dissolved
and .. ‘thereafter the. properties of the said mill were
partitioned among the partners. The property was alivlted to
one Mr. Krishnamachari and after his death, his son Mr.Raveen
inherited the same. He alienated the property in 1983 and the
subsequent: purchasers formed a layout” and sold the land to the
petitioners in different plots. In fact the Urban Land Tax
‘was.-also-tevied in respect of the land in T.5. Nos.744 to 747
: 5 Gothandaramar ¥
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:1 i e s iy 1imit about &00 houses wars alraeady EVJCtEd peiwesn

[-ov 'y KamanaJar‘Briﬂge_and LIC Bridg=. . The petitionsrs: heing .

T e encroachers: 3ars nacessarily to b2 avictedi especially whean
Y the land is requirsad for .public ‘purpass. o '

™

LibaThe petfiianérs also filed & reply wheréin'thé gpacifll plea
I of “the. petitioners is that the  -land under dispute . ore the
" patta lands of the petitioners cityated on the |edge of Block
No.25. .The petitioners deny ihe statement thzt |ihe disputed
land falls in Block No.19 and furiher stated that some of the
portion of the 1and would fall within Block No . 72T The
-pEtitioners beiné {khe purchaserzs. their pnssasaiﬂm cunnoct he
disturbed without due process of 1aw.

, T.Mr.AP. venkatarahéﬁ?""iHE““ﬂiaarnad— couns2l - for the
o petition=rs contendad that thars is no spacifig d=nial by the
H .besaandenta rugarding -the avarments of th=a. petitioners in
. 1@J co.othair -af{idavit‘Filed-in support of their writ petitions that
A i the disputed _1and4fwhi:h i undesr  the occugation of the |
; . ' petitioners do hot entiraly fall within the gavernment
"2 ‘  poramboke. Whan admittedly 3 portion of the }and is -patia
" land. it is for ths pespondents to follow:du= process of law
. befare thé*evi;iidn is being sought far. Wherever - ihe ~land
farms - panrt of patia 1snd:; it 3= for the authorities to
initiate proceadings under the Land aAcquisitipn act. The B
R action of the respondants amounts to taking theg law into their
=k T own hands and . to deprive ths petitioners fram [their property. .
Tty - Even assuming ‘the said -disputad 1and form part af . the
;snvérnment PﬂPaNkaE landy-still the suthorities arse requirad ‘
to initiats provaadings gither under the Tamil Nadu Land -
;J;Encrnachment' aAct or the Public premises (Eviction of
“Unauthorizsed ficcupants) Act. When admittedly khe respandents
. did - naot choose to follow either of the twor| the petitioners
i are entitled for the relief sought for in the prit pstitions.

8.0n the contrarys the laarned'snvernment Advocate yehemently
| P . contended that when the 1ands are the gnvqrnment poramboke
W i lands and the petitioners being Encrnauheﬁs they can be
: o evicteds especially when the land iS5 required for public
Lo - pUrposes Allowing their occupation of the encroached property

h v would deprive the public from the benefit of the same. The
| .;-hﬂ © rYaigai’ maderniﬁation‘ Scheme’ had been thought of and 2
i ' Spe:ial,committee had been constituted only to prevent the
% S ., pccasional flonds which ultimately cause  damage to the

T property and mlso the lives in the residential aneas. As  the

i,]i : scheme - being .oneé of the welfare schemes: in the interest of ,
‘o R . "the public at.-large:s it is not open to any jpdividual to stall

i o the. same by claiming any rignt in the poramboke land. Hence e
there is absolutely no merit in the writ petitions =and the
same are liable.to be dismissed. '

¢ " -

i 9. Heard both  thé counsel and carefully considered their T
 conteritions. pefore entering inta the giscussion of the
“.cunten%%ansgquihe_cggnggjive counsely it 1is worthwhile 10
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rty=had aley been.inclqded—e he
CONSEqUSRT Yyt he;::ar;ape.a‘.aiﬁaiﬁ T T
€ disputed land is Classififiy ge

Epvewnment

ufhdﬁiiﬁEswhahe%%{Pyinﬁmatb%&mﬁ@@msgessumthe. iy
,ihy?TDFCibTyEEEViCtihQ‘thEmTTPDmTihETﬁTD:Cupatfon-;ﬁ'. sl
" 5 by .UEmclishingpbthe superstructures.uwithin the i
i mpl demarcatead Portion. The“hcuse"PrcpEPties cf=the=pe.itiahers
j,’ S are;assessgd@tp'phaperty tax by the - Corporation- :
: < Ee T L And 1'#uh¢hemgﬁg-hs Electnicity - "Board. 5154 ‘Bifectiod R e ey
j ) : electritity';gpﬁfyk-.while_sc, the petitiaher:.occupagicn can - N

g not be an - Fllggal op uhauthmrised_ one.  The 8cticy af the ' \
; Pespahqeﬁtsaig-ihterfehing with the peac=fyl Fossesnigh of the : i o

1 : 'Petitippeﬂs ¥ 1 11zgal ahd hance ke WEit petitioeg hayve. besn
fileg, - - R SR ey G

5.A Commen “OUNter  affidsvit pay been fijeq By thiz thirg
PESFthEHim:ﬂhEPEiﬂ it is. stateq that "Vaigai Madehnisation
Scheme’ . is ibeins,executed“under "Self Sufficiency SchiEme!’ by
which . the flood. banks are 1o be formed ON both sides of rivepr
Vaigaj within‘;ﬂadubaj Corporation Limits, 4o said flood - - el
banks;wi11'élsgfbé‘éxtended fﬁom__ﬁémarajar Bridge i Anna e
Nasaﬁ“ﬁﬁidjﬁ.whlch is to be Uutilised fop diversion pf tHaffic. =

The. main PUrpose of tha scheme is g PFEEERYES “the “siver Vaigai ~ v K
Shd. 1o . prevent X , - from : future =ncroachment. |pue tq s
Urbanissd encroathm o width of the river has been 3
rédu:ed" ' ds to” king of the river during fllgods, ;
thus Cause” ; Y fq?ppbpeﬁix:ahd human 1ifenh¢Th;4hi5h ' ,
flood i in Criven véiséiﬁgsfanput;ﬂohooo Cusers for . 5
which at ,ﬁoéﬁmeiét_‘_‘s#_qpf:-r-‘.,:l_ver‘ ‘widih js & ;
,;HﬁﬁﬁafhﬂEhtr_th?.Width?haﬂ been - .
n" 225 wetens Which leagd 4, %
Jtolthe down stream reachus. The i LI
tq+Vaigai_Piveﬁ' bank ang | they . . i

""rivanipanambnke_lanqAin Block Np.15%
: el g Corporation Town Planning Offikial s
ﬂhadﬁgeaﬁnarkedjloh1y  Vaigai Rjiver Boundahy"which:”had_been
claséified.as**Vaigai Poramboke* and some of the Felilivners
‘haqaﬁenchcachéd‘upnh the saig Sovernment Poramboke 1any Rither R
inipgntgnr in.full; Under the Vaigai Madernisaticn Scheme ;
aboUt:lS;S km lengih flood bank-cum~apphnach road had been -
Completed in tpe UPFEr reaches, The width of the pjiver also : 3
had'mbeen~ increaseq to 20 ¢ meters by evicting Many uf the ' ¢
ENcroacheprs, Now e 8PProach poag work  hag' ts b  Etarteg :
from.A.y, - Briugs 1o Anna Nagar Briige, wherein tpe - !
Petitiongng had  encroacheq Upon  the JOVernment land, tphe ‘ :

Unders  the OCCupation of the Sheroachers and ihe BRid spuce g
BsSsential for achieving the "Equired width of the riyvenr to

water SUPPly echeme which lieg down stream of the Madurg i City

"~ 15 affecteq. In the upper reaches of tpe Vaigai riyvens in  the ‘ :
T—*_‘“T_‘_“T—‘T—*T“ ------- g - ; > " ;
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fi)wﬁeth9h~th9'wri£ Petitions aprs mainiainable? | .
(i;the¢her thaipqtitinhehs are entitied fgr the reliaf sought
o in {hese Writ petitionse

:fflmAINTaINABILfTY?
: .8 & i

13.Duestinn.ND.1 P The Prayer in the wrii Petitions i fopm a

. Mandamus furbearing the respondents'mfrnm demnlishing the

. Petitionegnrs building, " 14 Will be worth ig refer some |of 1he

Judgments DF'the“Apex Court as we1) 35 this cayrd to  cdrsider
‘this question. " : ‘

i -
" T

kgl, ™
btk

14ﬁtm}1heL;aséhafiDIRE:TDR.D# SETTLEMENTS, A.p. . M.R.| aPPA

RAD (2002 * ag “BCW 1504) \the 'Apex: Court in Paragraph {7 hxe
g § she APeEX Col

N

“Cqming'tn the,ihirdﬂquéétianvvwhith is more  imPcrtant from

tha  point D{ftmn§1QEratimnfmf High:Court's powep for isduamca

. afumgndahgsrfit,éppears}thatf?tbs constitution SMPOwWars tha.
L -High’ftauhi?,q:;équbﬂintsﬂhdinectionﬁ“UP Orders in tha nature

+ OFf habeas gpwpuﬁ:;gmandamusir}pﬁnhip;timn-, qUS. Warranta| ang
;CEPtiaPari,Tfmﬁ'gbe“gnforcemeng of any. of the rights conflarpred

by.PaﬁﬁJIII?qﬁp £ar any other purpose’ (inder Article 226 of e
u.CDhstitujiunqu India, It.isyvtherefore sssentially, a  fower
fupongghé;ﬂishfpmﬂﬁtffmr issua@éé bf;high Prerugative wieitd for
ﬂenfancemenﬁ',af-gfuddamantal rights'as. yey) as nqnéfundam‘ntal‘

.'_:nr”arﬁinaﬁy legalirights. Which may Come within the &xprassion

- FOr any ntheripurpqss,! The powers of the High Courts nder
Article -224 “though !gpre Jdiscretionary 3Nd o limits cdn pe

¢ -Placeq;upon_théib*fdiscretipn}ﬁjit_fmust be exerciseq dlang
't o P OONT S d" " 1 i ,and‘-ﬁsngéét['rtnﬁgcewtain_ 52lf-imphseq

Climitatigns. ‘-Thé;_expressiuﬁdﬁﬁfar-‘ahy.“DthEP PUrpose’| ipn
L e Anticle. 2og, Makes  the Jhﬂigdi:t!nn of the' High Courts more
.;;:extens;ve but yat the chh;w must™ exercisse tha Same  with

-p'_qggiain restraintg and wtihin;usume‘iparameters. One ofithe
' conditionszfnr exéhcisihs“pgyer“undew-Ahticle 224 for issudnce

af a Mandamus ig thgt the Calirt-myst come  ta the conclusion

‘ijithat i;he aggrievad Person has g legal right, which entities

afi] -himf-qwahy of  the rights gng that - sych right Qas bean
Wl finfhinsed- In other words, existence of 3 legal right of g

mar . " Mandamus" Me3Ns a commangd, It
m the wirits gf Prohibition op certiorari jp its

Mandamus ig g command issued to direct
Corporation, inferior courts gp Government,
do  some Particular thing therein
2PPertains. to his on thair offica and is in
iblig duty. A Mmandamus je available ‘Bgainst
including‘ administhative and  lpes

L mposeq by statyte or by the COMMON law to do g Particylapr
i A | T arder tg obtain a writ or ardsr  in tpe hature of

i'?"damqir;fthe 2pplicant has 19_§aiisfy~thag he has gy legal
LhJf?5Qg%jgféﬁgfpenﬁapmantE“ﬁ?‘aIesal duty by. tha PPty  againgt
l; g | | o
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: __iihe work Tinvoelved. thergunder;
i Lwopr’wﬁs*decxded“%d‘bﬁ“emetﬁted hased on-B.0. s, -

- ImFlament 1hﬂ menitlor” ‘the “§cheme ihé govprnmnnf constitu led-
i headed by the Hon'bhlz Speaker of Tamil——

_“*__H*—lfTiéﬁ_hDHSEs_‘and 16 were terraced houses.

’ébmathiﬁgiﬁébnuﬁgbthe
RPCLBNEtlDﬁ

The .Vaigai River
ND-J?SbﬂUPBJ

E=Y

Develnpment' {SE5Y) Department dated 8. 11.5000 and in mrmer io

“TThigh 1evel’ -commuttea
Nadu Assembly and- ihe Nurshipful Mayor of Madurzai Carpmqatlon

an mtherr‘d15tr1u? GFF1C1315. The dcheme is mimed io protect
the river: Va1511 . By- means of ‘removing the encruachhents.
formation. of- Flond ‘banks.and by utilising the same as roud and
restoring ..ihe river. bed. to its original condition by
recreating the séme ;.The work zlso staried and completed to =
length of. two ‘kilometers on either side of the bank.

10.. The Report of the District Collector datsd 3.5.2000 on
Wwhich basis the said G.0 was passed, reveals that ths width of
the river ;should be betwsen 300 meters to 330 meters.” Bdt due
to  the encroachements to "2 langth of ssver kilometers,: the

to 300 maters.

width of Tthae river.is Faﬂu;ed to 250 meters
Though the actual capacity of the river being 80,000 cuss
1:00,000 ‘cusecs because of the encroachments: the river | could

not ‘take anxlnflaw of 55,000 cusecs of water. The net pesult
is on- either q1derof ;he bank," the flood watzr overflows and
causes danage_“towthe n915hbaurhoods. From 1992 to 1998 |there
were Floods un,f =) nccasions which  damaged 3SZ,4463 huis in
full and - 35rﬁ51twhuts. in part. . Tha government was forged to
pay . a. cnmpansatmnn of Rs.3.60 Crores to the affected
Cindividuals., i There were 116 loss. of
tdhpensat;on-of R .10 30 Lakhs was paid. There are about 18
channels: Joined twith Vaigai: river.. . CDnEldaring the absolute
necessity for, restnrins the,arlginal’>w1dth by  widenin the
river bed by remav1ng ‘the en:roachnent,‘a praposal was m§de to
remove - the encrca;hments Jon.either. side of the river bed of
‘tha Vazga: rlver to.a length of. 7"kilometers

oy . B
11 After cnnsldmring thE report nf the District Eullectoq, the
Government Junder :6,0.Ms./No,.295 . Rural Development {SESY2
Department. dthd B 11.2000 had sanctluned R5.8 Crores 4nu also
sanctiopned the- Pemoval Df the encroachments to a length mF 7.8
kilometers.and . further development work. Basing upon the
sanction of the Vaigai Modernisation Scheme hy the government
the Committee -in their meeting held on 28.4.2002Z passed =
resulutlon for :ithe removal of the encroachments. Subject No.é&
refers to the removal of encroachments and it may be pertinent
‘to note that . . there are 750 tiled houses, 150 asbestos roof
houses canstructed by Slum Clearance Beoard. 150 terraced
buildings r..and . 30 huts: totalling 1,080 encroachments.
Resolution No ) uf the committee is to the effect that the
encroachments . +Should be removed and the encroschers will be
provided alternat;ve =ite at Pottappanayur Village by issue of
patta;and so.far as the occupants of the houses of Slum

1Earance Buardr alternative arrangement will be made through
Slum Clearan:e Bpard. As on 13.3.2002 about 606 encroachments

. had 'already been removed: of which 120 were huts, 470 ' were
When an attempt

was made- for the removal of encroachments, the present writ

petitlons have been filed.
: ¥
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NAWAB KHAN GULAB KHAN (AIR 1997 §C 152)
held as follows:- ' 0 i '

| g iiiam

cann. "The  Constitution doss not put aniabsolute embargs on the®

cressondbler it would hot  be @nough that tn

MUst  .be according .. to . the Procedures....ia. the- given
Circumstances, fair and reasonabls. To becoms fairs [just and
' ~ocedire
Prascribed in . law is . a formality. It nmust b= sgmpRlic and
fealistic onse 1O meet the given fact situdtionm. "o inflexible-
rule of hearing =nd dus zpplication of i g e Ensisted:

2 ¥ T |
T

@
i
UPON in every or 211 cases. Each case depends UpSial i te g
' t

backdrop. The removal of encroachment nesds  urgen action.
But in  this behalf what raquires to be dbne by the cimpetent
authority_is to ensure constant vigil on encrasclment st the
—Publié‘FTa;es. Squner the_ encroachment dis  reamovad whein
Sighted: betier would be the facilities or convenisrce  for
Passiﬁgfgnn'gﬁépassing of tha pedastrians or the pavenents of
footpaths facilitating free flow of regulated traffic len  the
road -or use’g Public places. 0On the contrary, tha lariger tha
delay, ‘tha’ reater will be the danger of permitiling the
_,_y;léiming semblance of right to obutruct remaval of
tha:hntﬁb“éﬁhéh%bf'lf the encroachment is of & recent | origin.
.need Yo Y fdllow " the procedure of Principle of hatural
Justice. could betobviated in -that ho ons= has a right to
éncru;cﬁfgupnhﬁytﬁé Public property and clsim the procefure of
v J:0f hearing which. would be a  tardious " and
rocess leading to pPutting a premium for
"uthnb;sgdfnggg of encroachment and unlawful
~other ‘hand,” if " the .Corporation |allows

’DPPDﬁIUH_,yL$a4y

time-consuming
high-handed .and.
Squatting.” 'on"the
settléement . of i :
ta jithem,the' ' reasons are. hot far to seek: | then
hecéssanily}ka;}mndicum 'n?;réasanable‘hntice for removal., say
fNQJREERSrQﬂFIO”’ yégjandfpébsnnal*éervice on the CBncrgachers
.OrE SBs ¢ uted sarhite“*by “fixing notiecs on the property is

‘encroachers™ for a long time for rezsons best

JIE Ahe encroschment is  not removed within the
'EP?Fif§§ﬂﬁ;?ﬁ?£ & competent authority would be at Iibérty to
have itl.remuVEdl___dThat Would meet tha fairness of Frocedurs
and Principle’ af giving Opportunity to remove ths encroachmant
voLuntariIg by . ths 2ncroachers., On their resistance,
necessarilyd.appropriate and reasonable forcs can be used to
have tharehchmachment removed. Thus considered we hold that
the action  taken by ths appellant Corporation is not violative

af Principle of natural Justice." (Emphasis is mine)

IB.SAHASHATHI Vo o THE TAHSILDAR, POONAMALLEE TALLK (1998 II11
MLJ 21) the learned Judge: after referring to various earliger
Judgments, has held as follows: :

“In  this Conmnections learned councsel for second recpindent
also brought ig my notice, the order  of  this court 4ip .
N.P.NQ.IJZ?B of 1988, That is a writ Petition filed by an
Association, against the VBry same respondente, In thot casé}
learned Judge has held that the Eovernment hos taken nEcessary

== ““_“BFTTanﬁnﬂ—Thﬁ*EﬁEFﬁﬁEﬁéﬁé”ﬂre not entitled to a&ny remedy., It

is subhitted;that these writ petitioners are’ also members of”

TAPEX  Cyurt  Hagy
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A
r'“fthu decisicn af ~another learnad Judge of @ this Eourt ‘j{in
CHY WGP Nos. 17728 to " 17731  of 1997. .In that -case., learnsd Jujge
i t

' PDLICE,‘LANPUR ‘NABAR (AIR 1999: Allahabad 289) ° the Divislion

 1B.Frnﬁ:thE‘ above ratio decidendi. Zit is ‘clear that to

- . . . - 3 _.___' (PN SIS

_“’Lhe sa:d Afsarxatinnq ﬂhd Hincea. ihe-Assofiation failed in its
. attempt in the above #aferrad. wr;t petlt}nn.f The preassnt weit
“Tpatitions havg' been> filed:. ‘and “tha2 ‘same should ot b

entertalnad Léarned ccunsel__?nr the petitioners reliad an

‘held that the" respandents are entitled to procesd’ under | the
Land :Encroachment "Act, and the lrespassers could bs evigted.
Laarned caunsel submitted that =a -similar direction could
follow in th1=' case also. It is true that the learnad Judgs

has held that tha authnritzas are bound to proceed under Ihe
Land Encroachment. ACt.g, “But. the learnsd  Judge has not
considered tha Llrcumstances:under which the mandamus could (be
issued, and whether-zthe wrong cdoer could invaks the

discretionary and quL¢ab1L Jurisdiciion of this court for the
igsuance aof writ of mandamus .
After entering nlntal'ﬂﬁuthar man’s land: in this cuse tho
Governmaent land, -the trespassers themselves invoke the wpit
Jurisdictionr cand  claim equlty in their favour, thaugh they
havea nuftégal‘ﬂight. ‘1 am only'refusing ths relief to he
petitioners. ahd .as held by the High Cour{ of Calcuttza, {he
remedy of th= petltlnners is Lhe public law zsnd - not invaking

Articlae 226 ; the Constitution of India. Court; PEFUSL: to
exercise the dx*:rutlunary remady in favour of a wrong dogar.

Consequently: all  thasa writ petitions are -dismissed.”
(emphasis is-mina)- ’ ' ) ' :

'/ 17.1In. PRAMOD .TIWARI. v. SENIOR SUPDT. | DF

Bench: has held as ‘follows#. -

s

S R -
“The Frayar uf ~tha petit:aner cannoi-ba accepted mar can a -
writ be issuad to 'tha responderits’ that- the petfi:oner— sthiguld
occupy the side walk of a punlic road- or i the alternativ he _
may ‘be allotied another site. Oon: this;-the Iaw is vary clear.—
that the roads are m2ant Fcr traffic only and “for ‘no  ather
purposar - even facilities pannut be.: put ‘on the road (Municipal
Board. Mangalore v. Mahadeuui Hahar'J:( TAIR 1245 scT 1147).
There can be - nho fundamental right ‘to carcy on: husznes: on |the
public road (AIR 1985 SC ~'1204) Bombay -, HawkEPFL“ Uriidn| v
Bombay Municipal Corporation. * The petitioner :'ohly " had a -
licencer at best like a hawker. - The petitioner was Innt
entitled to any particular spot on the road. (AIR 19846 SC
1&0):U;ga Tellis v. Bombay Municipal Corporation.’

maintain & writ of mandamus, it is obligatory on| the part of
the petitioners to establish that they have & legal right and
their  legal right 1is being poffended by the agtion of the
authorities oz the authorities have no ‘thisbiction to
initiate such action. : . :

"19.In{ these cases, from the facts extracted =sarlier: it is
clear'that the petlitioners claimed title over thes disputed-
Prupertias; whereas the  respondents’ clzim is that the
disputed land is river poramboke and thei"peiﬂtiuners had
ericroached upon the same. In paragraph Z of the affidavit the
petitioners claimed that-. . they ara in - Péssessinn of
T.8.Na. 756/1. Thair own averments is to the effsct that the
cnmpuund wall covers T.S5.Nao.744 to 747 and 735. In paragraph »
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e g T e
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,tﬁHEntEﬁ%@TTéﬁﬁﬁSh_
;—__iheﬁﬁséme-fi_
' ‘the "purchase
Dmnsequently

the ‘petiticners do ngt have undisputed

A 1 ... the disputed ‘property and.fﬁbtheﬁ'thghg;i$3ngjhin§;§
i B L BXcept theféalﬁ_gﬁgq_in their favoun'ta‘eetEQTrsh;ihQJ"

k 2~ vIn 'thé abs

¥ T as C this court @Hd Allahabad High
. no legal right to be safeguarded
- < T mandamus. Hence this court is
S petitions g2re not maintainable.

20.S0 far zs the contention of the lesrnsg counss

are in continuous PoSs&ssion:.obviously the szla
established that their predecessor has got a valid

“hnot pqpﬁy:e!anyﬁpagta;tn establish their posSession

Thaip heliahcéfis:pnly on  the property tax levi

By the construction was nauthorised. one, in the absen

o F tax:qaﬁhét;égfupﬂthe respondents
whgn-ﬁhé}hfgnssegs;qn is_that.pf-tﬁE.entrqa:hers.
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21.A.. Divisipn Benth™
MALLIBARJUNA RAD (2000)
cheldias follews: -

RN

TP The v

of {ihi
3

CEReentitled . io cl1min

i - ence of any title .as held by the Apexngqqri_
Court; :the pe'titior = _
by i=sle . 6f a. it of
of -the view that

Petitionars that  the petitionsrs have Purchased th= 1

may. .not’- Confer - any tiiléffﬁniihekpetitianEPSr“Jnies

tiltle over

1 1
desd

it

Part with.  Admittedly in all the cases the petitionme

in

'nfﬁqanyﬁJpeniod-‘Earlier to. the filing of the writ ps

ed

o=

" record .

title,

1= TWE11T
s rhave:

e wrid

or.  the
sHd and
alons
it is
iz be
~= “did
~Sspect
tition.
Y the

oL

- Corporation and ¥tha electricity connsction. When -admj ttedly

4f any

'sanciiqnéq_PIah by the authorities, tha assescment of property
from evicting the petii{ioners

SToirt in,the cass of SENHAR v. -

ﬁﬁiy.;qyéstﬂén _Bé{ﬁhg:“ﬂs“ is: as o whether

MLIT123) in, . unequivocal. terms * has

these

»hppaTIaﬁtSz:iﬁf:hallensg the order of ‘the learncd single| Judge
‘on the?grnund 1ha1'thé?~arp:in pc;sgési@nwof=1he_property- for

-thelast 40 years and they have:hot been heard,

Eounsel for the appellants has not been able to show thal  the
they are in

BRI arpellants have any 1legal right except that

POssession of the:property for some years, that' too,
dis:lnsing the exact date of occupation and its- continuation,
In our considered opinion, Mmere possession on 1he Public land
0 get any

indulgence from this court, when admiited]y. the disputed lang

will not give any right to -the appellants ¢t

_is a publie land,®
The Division Bench further held as follows:
MDn.overall consideratf®h, we are of the firm view

_undErlAriicle 225 of the Constitution. In wview op
have . discusseg above - the direction igsued
altermative site will not Come in the way of the

remove  them.»

without

i : that the
Wrong doers cannot seek indulgence, nor this court will issue

directinn_tc Perpetuste the illegality in Exercising the Power
f  what we

to

Provide

v corporation
LA in. removing  the encroachments and the Lorporation ic free to

_ﬁ__ﬁ_fﬂggggf‘ii;;iglAclear that " the mere long possession, even

. ;assumiqgﬂ - had been Bstablished that will not confer a

e

.8OVErnment; especially when their own action is
~uglayfplt; '

nwbeX:ihEuHFEtitloners to claim any redressal agaoinst

ny right
the,

illegaul and

E uos

|
I
|
i
|



'“"A.In"ﬁdayar -Fadnanahha Nagar Seva Sangam rep. by,,ité
SECPEtdFy N Curpnratiuh of Chennai reps by its Cammissionar

: £
.;(2001 UFlt—'Ler573 ) this court. has hELdr after referring ta .E;
;vahious gudgments as followsi- | . ik g ld s - {
: _q ; ]

E, -"HEHEEr on-an analysis- iy am nf the vlew that the rellaf asked :
3 FDP by - the- pPiit;DnerE cannnt be granted.. : Article. 226 annot %
‘} "be . applied’ to: “the' c1rcumstanceb -of.. the .case -.on jhand. |
2 Trespassers and Pncrnachers carnnot perpetu1te 1he;r a:txmn by s
o resoprting .to Article 2Z6." - ] " SR ey T T i

L -t 23.As stated alreadys when the patitionars ‘themselves have
% mentioned that the disputed survey numbar do not fall within !
c=. . tha ,compound wall of the mill i.e.r ths patta land ahd the !
e same!is not ths subject mattar of the UPbdh Land - Tax |alsoy :
there is no dispute that the property is the  govelrnment ) l
|
|
|

Poﬁémboke land and as such the authorities are antitlgd to
___proceed with the eviction. Hence = writ of mandamus “dirfcting
the ‘authorities not tn prnceed ‘with their Tegal dutias —annot

be.issued. oy

o em————

¢ 24 QUEbtinn ‘No.2Zi So, Far as ‘the Pecnnd queslion as to wneiher
- the, Petit:unera ure:entxtled Foﬂ the relief iz 'concerngd., =as :
held »by . the Divasion Bench. f .this court in SERKHAR v. 7 [
MALLIGARJUNA RAD (2000-) 3 HLJ 123) a wrong doer Twannot be '
Vi Perpitted . 8 invnhe Article'ZZb of:. the Constitution of |[Indias
b Thﬂﬁﬁame princnple has been laid in yet another case of | AATHI l
|
|
|

: o vt CHAIRNAN ( TAMIL NADU HDUSINB BDARD (2000(3 ) LW §31) in

yor-? ;. the following werdsii -

Hird "The pa{itiuner having admitted that he is an ‘encroacher on

4 = the PUbliEJﬂFPDP@PiY: the ,authDﬂJtIEb having requesjed the

‘ petitioner 4o. va:ate the same-an the- ground that the place is
required o pubIJL purpnse; the Feiltloner is bound. to|vacate
the: sams - anﬂ hand aven~ Pd5525510n1 Being an encroachers the
PEtLtloHEP has no right to. conhinue to be in possession("’

i

hS,A Divisiun ‘Bench of thngCGUPt has. held in TIRUCHIRAPALI

‘PALPORUL- VIRKUM™ ~ THOZHILALAR SANGAM. o V. '  COMMISSIONER
CDRFDRATIUN OF TRICHY (1998 II1- CTC &10) that th writ i ]
Jurisdlctinn is not meant to create a right in property| but is ;
meant - tu prnte:t existing rights. Hence in order to clsim any 1
ralief, it is for the petitioners to establish ‘their right for |

=uch,nel:ef.

”6 It may be wnrth to mention the Judgment in AHUNACHHLAN Va
- AVADI MUNICIPALITY (1998 IT CTC 762) where it is held that ihe

writ of mandamus can be issued to the authorities to discharge
. their official duties and not. to prevent —the IDFFlCla from
; ‘*dlﬁcharsnns their legal ubligatzcns. .

) . ool |
g i

- ET.Yet anuther Dlvieion Bench of thls court 1n|DHARMAPUR1 TOWN

i SENGODIPURAM RESIDENTS WELFARE - ASSOCIATION Ve GCOVERNMENT OF 7

r TAMIL. NADU (AIR 2001 Madras 307) held as follops:

;' “Lastlys when it was found by the learned single Judge that at |

; least  the members of the appellant assbciation who went to the i

| civil court (for at least one of tham) had purchased the
accupancy Pights fram the ariginal. encroachers A fresh claip
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Court. and
’destliute

o7y = = =u:h help
¥ PEJeCiE

petitianers e
gither .under . ;
Public - premisas. (: Evi
From - wtheﬁuRepnrt BT ;
committeeknf'the Vaigai Hod
the land under.:
classlf1ed as
beingvtarr:ed ﬂut i
damage ;to the ne:ghbcur:ng plat
water from ithe r1veh,,nverf1nwing-

~
i S e

0.3 e

-
o 1

o

prncegs
only: a,.continuity and
casesr. ithe. petitiunerr”'
! : the . 'encraachment
: .renaved by, ithe. autharmt]es.

in g

4 -pgtiticners

: more -than: ennugh and ther

; specialsnotil s under; o E'abiﬁlu
i held 505 ' 5
i UNICIPA

! t :Dner are

ti

Tﬂfﬁkpeiwﬂnnne
lflcult io

£ eqhe pu"chaSc
1{oczupants.'
E;ﬁﬁancy;~r1qht
heépeiT—ET)TﬁE —gieputed
edpcessors do not
crﬂs;uered on .
PlDUH courts:
not Entzile

distahF £.Lwo kﬁkgygﬁehs.had tadmitte
emoval of = cr .chment by the

ba knowin
UHauthorlsed
Even if a T8
the unauthor1sed gncro

19)A;n'the

are. ret pree=red-*°

el fas siatel

cel i on :

-labie-

d.

has been made| DY ihe

{1 was held inail ibe

and the P jtioners
roperiy’

get 2 valid titie-
ihe basis of the
of ihe

tely no

enactment. This cou

this court
d for any V8 ief»

diy been renDV-
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t or tne
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Duﬂ speaker 1n remnve the Enrroachmen%s f-ThP aearneﬂ Judge*
TsEed . .reliance  on the JUdSﬂEﬂt ﬂpf, the- ﬁPEM Qourt in the
'_deﬁision Pepnrted in AIR 19 /.97 7 BLL=1E ,ﬁhmEdabac ‘Mupicipal
Corpr.. v Nawab' Khan Bulab hhan A ' earned dudgps‘
held as follows? - % AN ot
'‘Nohe. has a right tn encrndch upun . Publlc PrDPEPiy and]: WA Y
: ,Flaim the procedure of oppnrtunity of Earihs wthh would bera v R
i gﬁard1nus fand -time consuming proceas‘ “leading . {o putting AT
= premidm fors hisbhanded and unauthorise cactei of gncroachment . -
. and unlaw?ul squatting. R Thus jconsidepedr.ywe hold that
- ke dCtan taken by the aPFellﬂntLDPPD{atthﬂlr nct' violmtive : .
of the pr1nc1pleq of natural justice."i " !- (L i
‘aEDr, 4he-’ pelitioners cannetl nccoupy tq public spagte by way . of !
. r:sht &5 they are only encroachers. TpF erncroachmints. ‘should
be - remnved for the benefit of the pub}lc. |- The |petitioners
;cannot ‘resist  the same on o the grmund thai nafilice was not
'51ven. It is. well settled that nm_ pgrsnn “has - right | to
engrpach:on foot P?thr'PaVEﬂEﬂt or. publlc.placég In view of
f‘theLﬁbQVEs the writ Pet1tzun dESEPVEb &u bP smi :

5

"."tain facts
spllowing the
',ﬂQQ”ur the

29, It hay‘ hbt .be . out."of‘ place
‘pertazning “;tha s conduct of the
iencraachment in ‘various. parts of . the goy
‘Ilands owned . by the 1ocal author1tie

‘the, schgma’ pnavxda= for an e=timated.”

_far. thE‘PeNDVdI of ' .the Encrnachments

_piver baed. ..-1f7 the, authorities; &

gnvernnent landb in &_prqper mannen_q_
. T1n tha’ bed' 'whetheﬁ"it is--negessa
'"f“‘State tu in:ur auch a- huge egpense'“

the
"nip
at this-stage fﬂr “the
“the ‘remgval ‘- of the
Iitaticn~by providing
'alternativa site - etc.-=-:..At _ G ERpenses for
rehabilitation can be appreciated Chutinot ne Slexpensa for
- remaval:of envrnaehment. O R Uy = '

L

-
L VL t e . ™ % [
F h % e e Fam

S L s

} .30 n Faat I had an occasinn tugd
" made mn ‘observation in’ the case
_,‘MUNICIPﬁLITY (1998 11 CTC 7&”) ‘ass fall
'ﬁi"BefoPe I part with the cases I’ have t
' most of the cases ure being Flled for
respnndents not to interFere ‘with
'encroachers =and similar writ patitza
.persons aggrieved by such encrua:hment
mandamus direct:ng the authprities to’
The nature ‘of the litigation cl
4 executive dis not taking immediate
encroachment or at’ least immed
encroachments us spon as the same is € 1¢d Dut-.*It is not
known =as to.why the revenue authoriti ‘Fy rencouraging this
sort of encroachments and thereby increasing. the:;lltisatluns
before the Court. 1f the revenue author_t1eq are’ instructed
to keep.vigil over the -Government propertyiin; order to prevent
1 any encroachment or unauthorised construction - or occupations
”"1t -may not only save the Government praperiy.Abut also prevent
‘unnecessary incruwase of litigations ‘before” “the Court. The
Government undertakings like’ Electricity Bpand and the Local
g Bodles"should also be restrained Frumr giving electricity

Eal' such 1tﬁ%tlnn and
' : “AVADI

that® nnwadayar
diret}ing the

prevent
remove such |




S =it

supply.ana-uther facilitieg, Unless thay  ape Saliafiay
=nd ths buildihg; if any.building
Gavernment Froperty Whetheapn it g
atherwiss, - Withoyut ths consent
the Gnvernment Undewtakihs-shnuld
theealy extend theip helping_.hanp to give {he Lmenitise for
Properties, . B been.-}cgn$irq:ted,;aby C way
‘encnoachment.ﬁ-'Thig hay-lead iQ‘VEPiQUS-iﬁFEPEﬂCESJiH
of Conduct of the Authoritjes, Which Ultimatsyy, affsct
'Fepuiatiﬁn- of Officers jp dischahging thzipr
functinnﬁ;-'The Guvernment Jis directsy to 'issue
diﬁections
8t “least in . futurs, this sg-~t of
-prevented;“' ’ v Raw . ¥

ik . the
.E'Ofﬁambnke land gp
uGVEhnment authoritjes,

Hys

YE&Ers hzg ixpssd, pyt S1411
wake

Point fpgpR this Freoutg
the BRcrouchmer

,‘3;;Thoush NERrly feoyun
-hEVEr'chaHSEd. There is A
| Suddenly- o swe); ;
”mThE‘Exe:utive MUSt sware thst it e only jecs
inactipn or Closad: eyeg for  suck illpgay

unauthorised BLCupaticn, thE]laanhneakﬁrs'“éﬁé""ghq§LQEhed
;'comeljgngnuni~far SOme redressai ik
BT T by the coyunie for the
is not the Antention of the . Courts i,
5JUPisdictiDn of the EKECUtiVE- Wheneyvepr th
: Public Froperty for the PUblic intgpreci
Faileg tq take cure of the pubije interesi 44 large, -
| to ‘intervene, To mention a few,
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Judgmen t of the Buprems Court sor the Femoval of 2bnoxipyd
ndustry from:. the Fesidential area, the dlrections Tor thd
Closyme of certain abnoxicus . and hozardnus industry, the,

‘#irectimns for Closure of Slaughter houses and its relocation,

directions Tor
the. industrige
tanngry etc and the latost Compulsign
i use the

ol
dthe.

Eﬁvirnnment. Equally pepe interference

with J ”f .

not

Fespect ! |

Statut Ofyr
ns:egsaﬁy
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CDF e o J
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maintainlnihe Same’ 5g agh%crsatianél's

dly be in the best iatehesi. of -
wiII_ alsp help in malntain

2nd prcte:tins envihnnmentlljh'.begard

C repeatedly expressed'it& Concem, .

m.st;begun at the Srasg root y

EComg the'nation's Pride n

tiz iwrit

,huthorities‘
Eh.cause Ftdlic ',

. rtinn\hf
ta_blame?'-~ P

lon Hatag . 2

Ordepg OFf . thig Couprt, Even 34 mj Saig Feporis Sre thye

o™ the fact of fOmpliance, . Stily gy "EM3ing  ga the

aUthunities have failed o keep 4 vigii ovep tha Sama by, |
& EQEhtiﬁs ?h&sh -encrnachm&nts or tha PECUPFEHEES. Whenever
-theﬁﬁihéctidns_ar Suides) § e igg 0 the qUthong t)eg by
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3&.Inspite. oF SEVeral: orders of this"‘:uur::_ Still| the
Mushrgom growth  of tRe BNCroschmvent o recurrances in many
'Paﬁts-ofﬁthe_City i not idtally Prevented. i = tho
Newspape TEPOFL, the goVErnman t Seemt g ba this
Cdssus FEF e POES SRy D0 B P for  them. PSSPl par
repoprt refers tnily gz very'{gw. I PEFPEonal iy} suare “owui| tha

PEeCurrencas of the Enuﬁaachmehfs_in‘SEVEral arpas;, of T.Niwgar
ANd - few: places of Mount Roag, ths entire plare of the madket
Srea and Raranssswsprae, Koil STreei'cf'Baig;Pal... In— Tambiram

2reay  whic is baing z Highway, the ENcrozchments Have Hesn

Pemoved; -~ byt -StI1ll Few Fe&currences are - theres and the

flow of traffic in the national higshway. 1t ;o "ot known | ag
to  how they are oo ignorant of the hardship of ths vehic|les
Passing through. 1t jg hightime that the Goverpment should
CHPpaint g committes at the Se;netariat_level-alcng with sdme
- @lected 1geay bady members and. local officials, making them
responsible fgi wisthese illegal DCcupations, Unless {he
Executive and the electeq members gre made liabls, this tannot
be eradicated.aas_théy are mutually Llaming each other fior
Such Frecurrencas of éhthnachments. Whenavear any order |jig

Passed by the caurts, the Governmani should have g follow pp

& recurrencey of the sgme Mistake ohew AG931in which chn

Pravent tha Unhecessary worl losd of the courts, Unless thig
is  done, day in fpg day out, tha Courts are boung to hear the
Words gf feCurrences from the Oofficials, as if they ape not
‘PesSponsible famr Preventing such PECuUrrences of BRcroachiments

37.As held by the Divisipn Berickrwy Ais court in SHDBANA
RAMASUBRAMANNYHH V. THE MEMBER SEDRET%RY.&HDA (2002 1 cTC
44 when th. Public interest Viz—a~vyiz indivigyay interest
tomes in question, the Public interest Will prevail over
indlvidual inlereust, since individyal interest is Subservient
to public interest,

3§.In'the case on hand, tha FPSinoval of SNCronciiment is to
iden {he river hsq o ths Vaigai riyapr which py itself iz ip

tha Public intersst and  the adgsqg PUBL]c interest j¢ to -

frevent {he darisgs tg th NEighbouring 1oy lying arsss dus tg
the overflowing of the river water becavuse 5 ipz obs iructicng
Ausad by ths Encroachments, Whan that be sa, ths individual
ight of the petitioners Wnich jg SUbservient 1o the Largsr
Merest of the public should be hegstivag, Thess czses must

B taken aé,a.lesson by thea FExecutive for thgie Tuture action

.'I’.

Authoritjias have totally. Neglected to tage Care of the flres .

MAachinery not only t= COMPly with -the Same but zlsp to prevent .
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'1i jiﬁ'Protectins the government prnpert:eb dnd without makjng the' b .
! "fgovernmant liable 1o make budsptury Provision for- the. jemoval S “
'ihe encroachments.:;;_ : PR e e BgLRLIE e = ‘ ,
' : L T o e TR el ' . . : =2 f -
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